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DEPARTMENT OF JUSTICE, INQUIRY 
Standing Orders Suspension - Motion 

MR R.F. JOHNSON (Hillarys) [2.57 pm] - without notice:  I move - 

That so much of the standing orders be suspended as is necessary to enable the following motion to be 
moved forthwith - 

That the Mahoney inquiry be given the powers of a royal commission to allow prison officers 
to come forward without fear of recrimination to deal with the current eroding of our justice 
system. 

I am moving to suspend standing orders now because we will not have another opportunity to do so today.   

Mr J.C. Kobelke:  You could move a matter of public interest motion. 

Mr R.F. JOHNSON:  We cannot have an MPI because the Address-in-Reply debate has precedence.   

Mr J.C. Kobelke:  You could move an amendment to the Address-in-Reply. 

Mr R.F. JOHNSON:  I am sorry, but the Leader of the House does not understand the standing orders of the 
house.  We cannot have an MPI today, which is why I am moving to suspend standing orders so that we can 
have a motion before the house.  I hope this motion will be supported by members on both sides of the house.  
The motion is to increase the powers of the Mahoney inquiry.  It is called an inquiry, but it is not really an 
inquiry; it is just a review of our prison system.  Justice Mahoney has said that he will not be apportioning blame 
anywhere but will have a look into the system and see how it is working.  The government is spending 
$2 million on the so-called inquiry, but it will not get to the bottom of the matter.  It will simply be a review 
dressed up as an inquiry.  Prison officers are speaking to the opposition.  They are desperate to come forward.  
They are the people one would expect to have input into a review of the prison system in Western Australia and 
be able to have a say, but they will not be able to do so because they are very afraid of recriminations. 

As every day goes by, our justice system gets deeper and deeper into crisis.  We need to debate this today.  The 
only way we can do it is to suspend standing orders.  We need to do it because the minister would not give a 
guarantee that the video footage of the murder victim would not end up on the Internet.  That video has been 
copied inside prison.  I want to know who did the copying.  We know of one person who did it, but we want to 
know who else did the copying.  Who did the copying and was it distributed outside the prison system?  I believe 
the answer to that is yes.  Was it copied outside prison, and, if so, by whom?  Was it distributed outside prison, 
and, if so, by whom?  We owe it to the family of the murder victim to ensure that this video footage of their 
daughter is not shown all over the country or indeed all over the world.  We do know that one copy was sent to a 
New South Wales journalist.  We cannot ask questions about why it would be sent to a New South Wales 
journalist, but we would like to know the reason.  We will find out the reason for this disgraceful episode in our 
prison system debacle only by getting to the bottom of the matter.  We need to be able to debate this matter in 
this house as a matter of urgency.  That is why I have moved that standing orders be suspended.  I know you do 
not want me to get into the main thrust of the motion, Mr Speaker.  I can tell that from the way you are shaking 
your head.  I know the way you are thinking.   

Mr J.J.M. Bowler:  He is now a mind-reader!   

Mr R.F. JOHNSON:  The member for Murchison-Eyre should go back to sleep.   

The ministers have gone to ground in the past few weeks.  The Minister for Police and Emergency Services has 
gone to ground and is leaving it to the police officers to give us the bad news about the increase in the level of 
violent crimes.  When the Minister for Justice first took on the portfolio, he had plenty to say about how he 
would put all these things right.  However, in the past two weeks he has not said anything about the latest 
disgraceful situation in our prison system.  The Attorney General has gone to ground.  He will not say anything 
about it either.  The Premier and the Deputy Premier will not say anything about it.  The ministers have gone 
missing.  The Minister for Community Development has been hiding down a hole somewhere.  The minister is 
in the chamber today, but she has not been to the media to explain why a young 12 or 13-year-old girl who is in 
her care has been able to be part of a gang that has attacked Japanese tourists and other people in Perth.  We 
never hear from the ministers when it is bad news.  We hear from the ministers only when it is good news.  If the 
“Good News” Gallop government wants to launch a new antigraffiti program, the Minister for Police and 
Emergency Services is happy to have photos taken of her and to be on television and radio.  However, that is not 
as important as looking after the safety of Western Australians.   
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I hope the Leader of the House will give us an indication that the government will support this motion and allow 
a debate to take place today on this very important issue.  I am sure the Minister for Justice would love to have 
his say on this very important issue - or perhaps he just wants to go to ground again and stay in hibernation -  

Mr J.B. D’Orazio:  I never go to ground! 

Mr R.F. JOHNSON:  I have a lot of material that I want to deal with.  However, I will not be able to deal with 
it today if the government does not agree to the suspension of standing orders.  Will the Leader of the House 
agree to the suspension of standing orders?   

Mr J.C. Kobelke:  If you were serious about this issue, you would have had the decency to let me know about it 
before you rose to your feet.  You do not care a fig about this.  You are clearly just playing political games. 

Mr R.F. JOHNSON:  The last time we gave notice, the Leader of the House tried to beat us to the pump and to 
usurp what we wanted to put to the house.  I cannot trust the Leader of the House.  

Mr J.C. Kobelke:  Would you agree informally to imposing the same conditions as apply to a matter of public 
interest debate?  It is not in your motion, so it would need to be informal.   

Mr R.F. JOHNSON:  Okay.  I want this matter to be debated today.  Is the Leader of the House saying that he 
will agree to the motion?  He probably will not.  He will use the numbers to vote against it.   

Mr J.C. Kobelke:  We will use our logic and reason to show why it is a bad idea.   

Mr R.F. JOHNSON:  I would like to have the opportunity to debate this matter properly.  I will agree that the 
debate be conducted according to the time limits for an MPI.  

Mr E.S. Ripper:  You will have to discipline your main speaker! 

Mr R.F. JOHNSON:  I realise that.  That is me.  I will discipline myself!   

I will take the Leader of the House at his word.  If the Leader of the House is prepared to agree to this motion 
provided it is along the lines of an MPI, I will resume my seat so that he can move to amend the motion in that 
way, and we can then move forward with this matter.  Do I have that assurance?  I appreciate the cooperation 
from the Leader of the House in this instance. 

I want to hear from the Minister for Justice.  The minister has been dragging his feet and has been down a hole 
somewhere.  We have not heard from him for the past two weeks when these serious issues have been at the 
forefront.  The minister did not even know today what was on those 12 tapes that Macartney had.   

Mr J.B. D’Orazio:  You will keep! 

Mr R.F. JOHNSON:  I will keep forever, my friend.  We want to hear from the Minister for Justice.  We want 
to know that the minister is taking his job seriously and not just enjoying the trappings of office.  This is a very 
serious issue, but the minister is asleep at the wheel.  I am waiting for an acknowledgment from the Leader of the 
House that he will move an amendment; once he gives me that acknowledgment, I will sit down. 

MR J.C. KOBELKE (Balcatta - Leader of the House) [3.05 pm]:  The government will accept the motion, but 
it will move an amendment to put a time limit on the debate so that the opposition can proceed with its motion.  
However, as I said by way of interjection, the opposition has shown how uncommitted it is to the motion.  If it 
believed this matter were serious, it would have given us some notice of this motion and sought to come to an 
agreement with the government.  Alternatively, because the Address-in-Reply motion has precedence today, the 
first opposition speaker could have moved an amendment to the same effect and we could have debated the 
matter.  I have an issue with the way in which the opposition has raised this matter.  Today the Address-in-Reply 
debate has precedence, and that gives the opposition a considerable amount of debating time.  On that basis, it is 
appropriate to deal with this matter today. 

As the member indicated, a matter of public interest motion is not available to us today because the Address-in-
Reply motion has precedence.  On that basis, we think it is a flimsy excuse to move this motion.  However, we 
will accept the opposition’s motion to suspend standing orders.  To allow the debate to conclude in a timely 
manner, debate on the motion should be restricted to the same time provided for in the standing orders to debate 
an MPI motion.  The member who moved the motion has said he is willing to accept that amendment. 

Amendment to Motion 

Mr J.C. KOBELKE:  I move -  

To insert after “forthwith” -  

and debated in accordance with the time limits of a matter of public interest 
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Amendment put and passed. 

Standing Orders Suspension - Motion, as Amended 

Question (motion, as amended) put and passed with an absolute majority. 

Powers of Royal Commission - Motion 

MR R.F. JOHNSON (Hillarys) [3.08 pm]:  I move - 

That the Mahoney inquiry be given the powers of a royal commission to allow prison officers to come 
forward without fear of recrimination to deal with the current eroding of our justice system. 

Before the minister resumed his seat and agreed to this, he said that we could have used the debate on the 
Address-in-Reply motion to move an amendment.  We could have, but it would not have had the same 
significance as having a separate debate. 

We have moved this motion because, as I said earlier, we have watched the justice system go from bad to worse 
in the past 12 months under the Gallop Labor government.  I refer not only to the videotapes, which are the 
biggest news at the moment, and the problems that are emanating from the release of that police evidence to the 
prisoner, Macartney.  That is a separate issue.  I will deal with that later. 

However, I will refer firstly to other issues that relate to the Mahoney inquiry, or the Mahoney review as it is 
called.  I remind the Attorney General and the Premier what they said about the finance brokers debacle when 
they were on this side of the house.  We must weigh up and decide the more serious issue of the two.  They are 
both serious issues; I accept that.  One affected the finances of a lot of retirees, and this issue affects the safety 
and dignity of Western Australians and people in the prison system.  We have seen dreadful things happening in 
relation to these videotapes.  We know that strict security prisoners - violent criminals - have been transferred 
from maximum-security prisons to minimum-security prisons.  We know that prisoners have walked out of a 
minimum-security prison.  Those prisoners were double murderers and rapists.  We know that a very serious sex 
offender - once described by the Attorney General as one of the worst prisoners in Western Australia - has been 
left alone with a female prison education officer.  We all know what happened.  Obviously, there are not enough 
prison officers.  I do not blame the prison officers; they do a great job.  However, they are hamstrung by the 
present government, which is not supplying enough prison officers.  We know that the prison musters have got 
larger and larger.  The minister knows that.  I do not have a problem with that because more criminals should be 
in jails. 

I remind the Attorney General of his media statement on 8 February 2000, which was just before the previous 
election.  He was then a member on this side of the house, and he stated - 

The Court Government stands condemned for its latest attempt to cover up its own culpability in the 
finance broking scandal which could see thousands of mainly elderly Western Australians lose 
hundreds of millions of dollars. 

The Attorney General also stated - 

Public Sector Management Act inquiries are nothing more than “internal” government inquiries 
conducted behind closed doors with limited powers of coercion.   

That is what he said when he was sitting on this side of the house.  How members opposite have changed by 
going from this side of the house to that side when they have to start becoming accountable.  The problem is that 
this government does not want to be accountable.  That is why it leaves all the bad news to the bureaucrats and 
agency staff.  Members opposite only want to surface from their burrows when there is good news - a ribbon-
cutting exercise or something like that.  When it comes to bad news, they go to ground.  That is not good 
enough. 

When the Attorney General was sitting on this side of the house he accused the then government of a lack of 
accountability.  He said that it was unacceptable and that only a judicial inquiry would ensure wide-ranging 
terms of reference, strong cohesive powers to compel witnesses to give evidence and open public hearings to 
ensure that justice was seen to be done.  We are asking that the powers of a royal commission be given to Justice 
Mahoney so that prison officers, who play such a crucial role in running our prisons, can come forward without 
fear of recrimination against them and their jobs.  We need to hear from those people.  They will talk to us but 
they will not talk publicly at this stage because they are frightened for their jobs; they are frightened of the 
recrimination that they know will happen. 
The minister said that the inquiry - I call it a review - will be a blueprint for prison reform.  What a lot of 
cobblers!  There is no way that will be the case because it will not hear from the very people who need to be 
heard - the prison officers and the people who run prisons.  It does not need to hear from the bureaucrats, who 
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will follow the ministerial line, or ministers.  They will talk to Justice Mahoney but he cannot make any findings 
against them under the Public Sector Management Act, the Prisons Act or the other act that the minister is 
widely advocating. 

Mr J.B. D’Orazio:  You do not even know what it is! 

Mr R.F. JOHNSON:  Yes I do, my friend!   
We need an extension of the witness protection provisions that are applicable to a royal commission or an 
inquiry under the Public Sector Management Act 1994 or the Prisons Act 1981.  Justice Mahoney must be 
designated as a proper authority under the Public Interest Disclosure Act 2003.  That legislation was brought into 
this Parliament by the Attorney General, but it does not go far enough.  
The fire alarm has just sounded.  I knew that this was a red-hot speech, but that is ridiculous! 

The DEPUTY SPEAKER:  It is safe for the member to continue, for the moment.  

Mr R.F. JOHNSON:  I know I was getting hot under the collar, but that is ridiculous! 
Mr J.A. McGinty:  It will keep on going off until you land a punch! 
Mr R.F. JOHNSON:  Absolutely.  I hope the Attorney General intends to speak in this debate, because the 
hypocritical comments he made in 2000 are coming home to roost.  Members should be careful what they say in 
opposition, because when they get into government those statements come back to haunt them.  The comments 
the Attorney General made in 2000 are coming home to haunt him now, particularly in the way he changed the 
system for prerelease programs.  He said he had simplified it, but he has actually made it easier for hardened, 
vicious criminals to go from maximum-security to minimum-security prisons.  

Mr J.A. McGinty:  Rubbish! 

Mr R.F. JOHNSON:  He did just that, and if I had time, I would go through the details, but I will save them for 
another day.  The Attorney General knows he is responsible.  He said he had simplified the system, but he just 
made it easier for these vicious criminals - some of the worst criminals in Western Australia, as he called them - 
to go from maximum-security to minimum-security prisons.  
There are many questions that must be asked.  Who made the copies of these videotapes?  Were they made 
inside the prison?  We believe that they were, but we want to know for sure.  How many copies were made?  
Who distributed them?  I cannot believe that videotapes can be taken - not smuggled, but taken - into prisons, 
and that prisoners can send those tapes out of the prison without proper censorship.  What if these tapes 
concealed some sort of drugs?  How many of the thousands of tapes that have been confiscated over the weekend 
were hardcore pornography?  How many are vicious, violent videotapes?  I cannot believe that the minister 
responsible for this portfolio has not made the inquiry to find out what the other 12 tapes were.  He has known 
for more than a week that Macartney has had the tapes.  If I were the minister, I would have asked what the other 
tapes contained.  We know that the evidence given in this and other murder cases includes post-mortem 
photographs and videos.  The public wants to know whether those were given to Macartney.  If he was given the 
other police videos, why would he not have been given that stuff?  I am sure he would have been.  If he has those 
tapes, how many copies of them has he made?  Whom else has he shown them to?  We know that the vicious 
murderer Birnie has seen them, on the pretext that he will be advising Macartney on how to mount an appeal, for 
goodness sake.  Has any of that evidence also left the prison system?  Has it gone to Brian Tennant?  Has he had 
access to that sort of evidence, and, if so, has he made any copies, and where has he distributed them?  We do 
not know how many copies of these tapes have been made.  The minister cannot even answer the questions about 
what the other tapes contain, whether they contained footage of the autopsies and whether there were 
photographs of the autopsy.  If under the rules of disclosure Macartney was allowed access to the video footage 
of police uncovering the victim’s body in Geraldton, why would he not be given the other evidence?  I suggest 
that he has been, and it disturbs me greatly.  So many nasty, cruel, vicious, sadistic and pornographic videos end 
up on the Internet these days.  The last thing I want to hear is that that video footage made it onto the Internet, 
because the minister would be responsible.  It has all been happening under his watch when he has been asleep.  
The Attorney General has also been asleep on his watch.  When the Minister for Police was the Minister for 
Justice she was asleep on her watch.  The ministers all go to sleep and hibernate at certain times and we never 
hear the truth when we ask questions in Parliament.  In his answer today, the minister should have said that the 
other videotapes contained X, Y and Z and that he had satisfied himself that they contained this or that - 
Mr J.B. D’Orazio:  I did more than that. 

Mr R.F. JOHNSON:  The minister should have answered the question.  He is very good at closing the door 
after the horse has bolted.  That is all he ever does.  What has he done in the past two weeks?  Why did he not 
find out what was on the other tapes?  Had I been minister I would have wanted to know exactly what was on 
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those other tapes.  I would have wanted to know exactly what Macartney had in his possession and what he was 
given by way of disclosure.  The minister has told us that he does not know.  He should hand back his portfolio 
and his warrant to the Governor, and stop riding around in his big car and taking the perks of office until he can 
do his job properly.  He is not doing his job properly at the moment, because he will not even inquire into these 
important issues. 
Mr J.B. D’Orazio:  When are you going to debate this motion? 
Mr R.F. JOHNSON:  That is what I am debating now, my friend.  I hope the minister will debate the motion.  I 
hope he will agree to upgrade the so-called inquiry and give it the powers of a royal commission.  Is the minister 
afraid that the prison officers will come forward and tell the truth about what has been going on in the justice 
system under this government, because they are pretty frustrated?  The minister knows he will not upgrade the 
inquiry, because it will also allow his fellow ministers to be scrutinised and findings made against them.  That is 
why he will not do it.  I know that I am wasting my time today and that I will not achieve anything, but if I can 
bring to the fore the shortcomings and the lack of accountability of this government, I will have achieved 
something.  Some people will say that I am just trying to score political points; perhaps I am, but I am doing 
what the opposition should be doing, and that is trying to keep the government accountable, honest and open.  It 
is an impossible task with this present government, because our questions are never answered properly in this 
house.  When we ask questions outside Parliament we never get answers.  The most proficient minister in this 
chamber is the Attorney General. 

Mr J.A. McGinty:  Hang on! 

Mr R.F. JOHNSON:  He has the most skill in answering or not answering questions.  In the first few years of 
this government, we received proper answers from the Attorney General, and I respected him for that, because 
good, bad or indifferent, he gave answers.  However, as things have become hotter and hotter, his advisers have 
told him that he had better not keep answering questions, but that he should just go off at a tangent.  His 
colleagues have done that all the time, but for a while he was pretty good when he answered questions.  We do 
not get those answers from the Attorney General any more.  When the Attorney General gets up to speak in a 
moment, I want to hear how he will defend opposing the motion that has been put before the house to extend the 
powers of the Mahoney inquiry to that of a royal commission.  When this government was previously in power it 
set up the Kyle inquiry into local government issues in Wanneroo.  The government later gave the Kyle inquiry 
the powers of a royal commission.  It became a fully-blown royal commission and enabled Peter Kyle to inquire 
into the allegations of wrongdoing in the City of Wanneroo.  There were some outcomes from that inquiry.  That 
was a local government issue, and was isolated in one area.  The inquiry was set up to answer allegations of 
improper conduct by just a few people within the City of Wanneroo.  The present inquiry involves the whole 
justice system and the Department of Justice of Western Australia; yet, the government will not give this 
$2 million inquiry, which is headed by a judge who has been brought over from the eastern states, the powers of 
a royal commission.  The government does not want the truth to be told in this case, because it would be bad 
news for it.  All these troubles have happened while the Labor Party has been in government.  How can the 
government possibly justify voting against this motion today?  I know that it will; it will use its numbers to vote 
against it.  Yet, back in 1992, the then Labor government gave the powers of a royal commission to Peter Kyle 
and his inquiry into the City of Wanneroo.  How can the two inquiries be balanced?  They cannot be.  It is 
impossible.  The first was an issue that affected a local government area, whereas this issue affects the whole 
state; it affects the safety of all Western Australians because of the inadequacy of our justice system.   

This portfolio seems to have been handballed from one minister to another.  The Attorney General successfully 
handballed the justice portfolio to the Minister for Police, because I think he probably saw that it would get a bit 
too hot and that things were not working well.  The great escape occurred last year during the time that the 
Minister for Police was justice minister.  That created a lot of problems for her.  Some people described her at 
that time as Miss Teflon.  That was a bit unkind.  She did her best, but her best was not good enough.  Since the 
election, this portfolio has been handballed to a new guy, the now Minister for Justice, who made many 
comments about how well he would do in this position.  Many problems have occurred in the justice system.  
For instance, some prisoners were found to be conducting a computer business from prison.  Another prisoner 
accessed the total offender management system, gaining access to other prisoners’ confidential information and 
to visitor information.  One of the worst sex offenders in this state was left unsupervised with a prison education 
officer in a medium-security prison.  This occurred after it had twice come to the attention of the Attorney 
General that this prisoner was in a medium-security prison.  The Attorney General had not bothered to send him 
back to a maximum-security prison.  We have now found out about the disgraceful action of Macartney and 
others over a video clip.   
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If this is to be a proper inquiry, it must be given the powers of a royal commission so that the truth can be told.  I 
do not believe that the minister wants the truth to be told, because the truth will come back to bite not only him 
but also his colleagues and the Gallop Labor government.   

MR M.W. TRENORDEN (Avon - Leader of the National Party) [3.27 pm]:  I am pleased that the 
government has allowed us the opportunity to debate this issue, because it is an important one.  The Minister for 
Justice has tackled the job quite well in the short time that he has been in that role.  However, a process is 
involved that, in his heart, a man of the minister’s background would believe in.  This is what the public wants, 
which is why we should be debating it.  This motion is not really about what happens across the floor of this 
chamber.  Unfortunately for the minister, but not for the process, the government has already lost this argument.  
I think he understands that, because the debate was allowed to happen today.  The public clearly does not believe 
that it will get full value from this process.  There is a fair reason for it to think that.  The process under which 
we live is the Westminster system.  In fact, it is only a half Westminster system or a two-thirds Westminster and 
one-third American system.  Nevertheless, the system under which we work heavily backs the status quo.  The 
whole process of having a lower house and an upper house and the way in which that process is structured 
heavily backs the status quo.  A mechanism is needed in our version of the Westminster system to break that 
nexus.  Not only does our parliamentary process heavily back the status quo, but so too does our public service.   
Right now the public expects to see the prison service and the administration split, removing them totally from 
the ambit of the minister and the government.  That is one of the things that the public does understand and that 
is why it is putting the government under pressure.  The fallout in this area has been significant and, as a result, 
the public has no confidence that it will get a satisfactory outcome from this inquiry.  
I am not here to denigrate public servants such as Mr Piper.  The process should break down the issues and air 
them publicly.  The best example of that process was the Fitzgerald Commission of Inquiry, into Possible Illegal 
Activities and Associated Police Misconduct, held more than a decade ago.  Some of the recommendations from 
that royal commission are still being debated in this Parliament.  In fact, we have adopted several 
recommendations from the New South Wales royal commission.  The effect of the Fitzgerald royal commission 
was to pull apart the governance and the administration of the process.  This inquiry will not do that, although 
the minister keeps telling us it will.  He probably believes in his heart that there is a chance that that will happen.  
However, in the public’s view that will not happen.  

Mr J.A. McGinty:  Why do you say that?   

Mr M.W. TRENORDEN:  Because it is true.  

Mr J.A. McGinty interjected.   

Mr M.W. TRENORDEN:  This Parliament protects the status quo.  An enormous effort has been required in 
this chamber - and will be required in the other place - to alter the status of the electoral legislation to implement 
one vote, one value.  It is very difficult to alter the status quo.  Our system is designed so that the status quo 
remains.  The public service is designed the same way.  I say to the Attorney General that that is why I made that 
statement.  He has been a member of this place for a long time and he knows the difficulties, because he has 
been fighting to achieve one vote, one value for many years.  If the status quo had been easy to alter, he would 
have won that fight many years ago.   

Mr J.A. McGinty:  It may not be too far away now. 

Mr M.W. TRENORDEN:  He may be right; I hope he is wrong but that is not the issue.  The issue is the need 
to hold a royal commission into affairs that represent a significant problem in this state.  Given that the Minister 
for Justice will head the process that will implement the Mahoney inquiry, the public does not believe that the 
inquiry will result in changes to the public service culture; it believes that, at the end of the process, the status 
quo will remain.  That is a very reasonable expectation.   

I refer to the Labor Party’s criticism of the coalition government and the several inquiries mentioned earlier.  
That is what happened: it was difficult to alter the status quo.  The Department of Justice has been operating this 
way for a decade.  Its problems did not begin last week under the minister’s watch, because he was not appointed 
minister until five or six weeks ago; nonetheless, the problem exists.  We all know that it is very difficult to 
convince public servants to operate in a different way.  

I refer again to the New South Wales royal commission.  It found that the culture of inherent corruption in the 
New South Wales Police Force - which I might add has not changed - was the problem.  The same accusation 
has been made in this state - the culture is the problem.  I say to the two ministers involved in this issue that 
unless that nexus is broken, the outcome will be the status quo.  Even if that does not occur, the public will have 
that perception and will feel that its concerns have not been satisfied.  
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This is an important issue for everyone.  We must have confidence in the justice system.  For the past two or 
three years the Australian Labor Party has argued the need to send fewer people to jail.  I have been a member of 
Parliament for 20 years.  When I was a member of the coalition government - I was not a minister - the ALP 
opposition regularly berated the government over the ratio of prisoners to population.  The member for 
Fremantle will recall putting those arguments to the coalition government.   

Mr J.A. McGinty:  Exactly; I agree.  

Mr M.W. TRENORDEN:  This issue has a history.  Does the government want to win a political argument or 
does it want to improve the justice system?   

Mr J.B. D’Orazio:  Fixing it is a priority.   

Mr M.W. TRENORDEN:  I know that; therefore, the inquiry should be in the form of a royal commission.  I 
promised I would speak for only five minutes but I have stolen five minutes from the Liberal Party.  This issue is 
about public confidence.   

Mr J.B. D’Orazio:  What powers does this committee not have that you want it to have?   

Mr M.W. TRENORDEN:  A royal commission.   

Mr J.B. D’Orazio:  What powers?   

Mr M.W. TRENORDEN:  The minister will know as well as I do.  Justice must not only be done but also be 
seen to be done.  If justice is not seen to be done the minister will lose this argument.  He may believe the 
Mahoney inquiry will meet all the objectives; however, the public does not believe that.  

MR J.B. D’ORAZIO (Ballajura - Minister for Justice) [3.35 pm]:  Mr Speaker - 

Mr R.F. Johnson:  Come on, don’t be afraid; come out of your little burrow.   

Mr J.B. D’ORAZIO:  I am not afraid.  This matter is very dear to my heart.  It is interesting that the opposition 
moved to suspend standing orders to debate this urgent matter, but in 30 minutes not one single comment has 
been made about what powers the Mahoney inquiry is lacking and why a royal commission should be held.  

Mr M.W. Trenorden:  I just gave you a reason.   

Mr J.B. D’ORAZIO:  Not one single comment has been made.   

This inquiry has been established under four heads of power, the first being the Public Sector Management Act.  
The Premier has the ability under section 11 of that act to call for this inquiry, as he has done.  Secondly, he has 
directed that all ministers be subject to this inquiry and provide all documentation.  That is unambiguous.   

Mr D.F. Barron-Sullivan:  We’ve been through this before. 

Mr J.B. D’ORAZIO:  The member for Mitchell might not understand -  

Mr R.F. Johnson:  You and I know that the inquiry cannot make findings against the minister.   

Mr J.B. D’ORAZIO:  Has the member for Hillarys asked Justice Mahoney about that?  He does not share that 
view.   

Mr R.F. Johnson:  He might not but, under the terms of reference of the inquiry and under the Public Sector 
Management Act, he cannot do that.  

Mr J.B. D’ORAZIO:  That is exactly what the member for Hillarys does not understand.  I said that this inquiry 
has four heads of power: the first is the Public Sector Management Act, the second is direction from the minister, 
the third is the minister’s ability under section 9 of the Prisons Act -  

Mr R.F. Johnson:  You can’t use that against your fellow ministers, my friend.   

Mr J.B. D’ORAZIO:  The member for Hillarys is not listening; he should allow me to finish.  Under the 
Prisons Act prison officers are allowed to give evidence and can be forced to give evidence, if need be, in 
relation to certain matters.  The final head of power is the use of the Inspector of Custodial Services Act 2003. 

Mr M.W. Trenorden:  Will you see a preliminary draft of the inquiry report before it goes public?  

Mr J.B. D’ORAZIO:  At this point of time - 

Mr M.W. Trenorden:  The answer is yes.  The minister asked me to give him one reason for holding a royal 
commission.  That is an overwhelming reason.   

Mr J.B. D’ORAZIO:  The manner in which the head of the inquiry will act is his business and I am happy to fit 
in with whatever he wants.  The Leader of the National Party should allow me to finish now.  
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Mr M.W. Trenorden interjected. 

Mr J.B. D’ORAZIO:  I listened to him.  The Inspector of Custodial Services is the independent watchdog of the 
prison system.  We must ensure that his work is not lost in this process.  His role is a very important part of the 
justice system.  I have directed him to do specific things concerning resourcing and infrastructure requirements 
for prisons.  As I said before, the outcome of this inquiry must provide a blueprint for prison reform.  We must 
restore confidence in the system, and that can be achieved in light of our appointing Justice Mahoney.  He is a 
very reputable person within the legal system and I am sure he will conduct himself in a manner that will ensure 
credibility is returned to the prison system.  More importantly, the powers under the Public Sector Management 
Act are enormous.  They provide for the protection of witnesses who will appear before the special inquiry.  
Under clauses 2 and 6 of schedule 3 they will have the same protection as witnesses appearing in civil or 
criminal proceedings before the Supreme Court.  Do members opposite understand what that means?   

Mr R.F. Johnson:  You must be very careful not to mislead Parliament, my friend.   

Mr J.B. D’ORAZIO:  That was the information provided to the government prior to establishing this inquiry.  If 
the member for Hillarys disagrees, he should give me any advice he has to the contrary.  

Mr R.F. Johnson:  I will get back to you my friend, don’t worry.  

Mr J.B. D’ORAZIO:  Okay.   

Mr M.J. Cowper:  What do the prisoner officers believe?  

Mr J.B. D’ORAZIO:  Prison officers are covered under section 9 of the Prisons Act.  If members had listened 
to me, I said that there are four heads of power in this inquiry.  That is why it is all encompassing.  The 
opposition keeps saying it is just a public sector inquiry, but it is not.   

Mr D.F. Barron-Sullivan:  What protection does section 9 give them?  

Mr J.B. D’ORAZIO:  It allows the inquirer to get information -  

Mr D.F. Barron-Sullivan:  No, what protection -  

Mr J.B. D’ORAZIO:  Allow me to finish.   

It allows the inquirer to obtain information from prison officers.  The inquirer can make determinations -  

Mr D.F. Barron-Sullivan:  What protection does section 9 give?  There is no protection.   

Mr J.B. D’ORAZIO:  Section 9 allows the inquirer to obtain information from prison officers.  The inquirer 
also has the ability to treat that information in whatever way he wants.  If there is a problem with confidentiality, 
as indicated by counsel assisting, all consideration of protecting that material will happen, as long as natural 
justice occurs to affected parties.   

The inquirer may also make directions on matters that are not dealt with under the act.  He can give directions 
about the confidentiality of certain documents and also the anonymity of witnesses.  He can do that now.  There 
is no problem with giving protection to witnesses.  Counsel assisting has also indicated that he will, as far as is 
possible, protect the confidentiality of submissions.  However, he has indicated that natural justice must prevail.  
No-one in this place would deny that.  Finally, anybody making a submission to the Mahoney inquiry can ask for 
his submission to be heard in private.  If need be, the inquirer can make that decision.  We have not put a 
straightjacket on this inquiry.  The inquirer has all the powers he needs to come to the conclusion he wants.   

Mr R.F. Johnson:  He does not have the powers of a royal commission, does he?   

Mr J.B. D’ORAZIO:  It is interesting that the opposition is making all this noise.  However, as I said, not one 
member of the opposition has identified a single power that he has not got -  

Mr M.W. Trenorden:  Yes I have - the final report will be overridden by you.  You will rewrite the final report.   

Mr J.B. D’ORAZIO:  Absolutely not.  Can the Leader of the National Party imagine me overriding the 
inquirer’s report?  He would be the first one in this Parliament to tear strips off me.   

Several opposition members interjected.   

Mr J.B. D’ORAZIO:  Is it not amazing?  The first time the opposition mentioned the inquiry, the Leader of the 
Opposition was seen on television saying that he wanted an inquiry headed by a judge.  This inquiry will be 
headed by a judge. 

Mr R.F. Johnson:  We want a judicial inquiry, my friend - something you shied away from.  
Mr J.B. D’ORAZIO:  Hang on.   
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Then the Leader of the Opposition said that, because the Minister for Justice was slow in issuing his own terms 
of reference, he would issue his own terms of reference, which he did.  He issued a whole page of them.  When 
members read them they will find that every one of his terms of reference has been included in our inquiry.   

Mr R.F. Johnson:  Ours is a judicial inquiry, not a review like yours.  

Mr J.B. D’ORAZIO:  The opposition does not know exactly what it wants in this inquiry.  However, I do, 
because this inquiry was called by me prior to any inquiry being called for by the opposition.  I called for an 
inquiry because there is a lack of confidence in the prison system and I think justifiably so.  We must look at all 
the problems that have been identified by the opposition, the media and me.  There are some areas that the 
opposition has not highlighted that I have picked up on and I want those issues physically looked at.   

Mr R.F. Johnson:  What are they?  

Mr J.B. D’ORAZIO:  Fine defaulters.  Why are 200 people in jail for fine defaulting? 

Mr R.F. Johnson:  The Attorney General said that they would not have to go to prison any more.  That is why 
he abolished sentences of six-months and less, because the prison system was full of fine defaulters.  Haven’t 
they been tipped out yet?   

Mr J.B. D’ORAZIO:  That shows how much the member for Hillarys understands about this inquiry.  The 
member for Hillarys obviously does not understand plain English.  Fine defaulters are in prison because they 
have not paid their fines.  There is no ability to release them, and that is the problem.  If people commit a crime, 
they get 50 per cent of their sentence reduced by parole; however, a fine defaulter has to serve a whole term.  
They are some of the issues that must be considered.  There are other issues also.  For example, some of our 
prisons have a huge indigenous population.  We must look at how to handle them.  They are the issues we must 
consider.  

Mr P.D. Omodei:  Why should they be treated differently from anybody else?   

Mr J.B. D’ORAZIO:  I do not want them treated any better than anybody else.  There is a huge population of 
indigenous prisoners; in some cases it is 95 per cent.  We must consider the reasons for that occurring and see 
whether we can do things better to make sure that that problem does not arise.   
Mr R.F. Johnson:  How can you equate the problem of fine defaulters with the problem of double murderers 
who have escaped from prison and with the videotape evidence that we have seen in this murder case?  How can 
you talk about them in the same breath?   
Mr J.B. D’ORAZIO:  Obviously the member does not understand English.  He asked me a question about what 
other issues I want looked at.  I have mentioned two issues that I have identified that I want looked at, as well as 
all the other ones that need to be looked at such as prisoner classification and double murderers being kept in 
minimum-security prisons.  What I want to do is to look at the whole system from top to bottom and to consider 
infrastructure requirements and to determine a way to solve the problems.  I am not interested in the opposition’s 
nonsense of just talking about this issue.  I want to solve the problems, and I will solve them to the best of my 
ability.   
Mr R.F. Johnson:  Are you saying that Justice Mahoney will have the powers of a royal commission?    
Mr J.B. D’ORAZIO:  Justice Mahoney’s inquiry will have all the powers he requires to do the job that we want 
him to do; that is, to look at the prison system from top to bottom and to give us a blueprint for the future.  
Let us get back to the opposition.  It says that it wants the whole system looked at.  Every term of reference 
requested by the opposition has been covered, but now it is saying that that is no good even though that is what it 
asked for.  The government is absolutely committed to looking at the prison system from top to bottom and with 
the appointment of Ian Johnson as Acting Director of Prisons, we are already making changes that are having 
some effect.  He is doing a fantastic job, but we need to make sure that we restore public confidence in the 
system.  This inquiry will do that.  I have referred six cases to the inquiry.   
Mr R.F. Johnson:  What are they?   

Mr J.B. D’ORAZIO:  They are Edwards, the double murderer; Blunsdon, another murderer going to a 
minimum-security prison; Keating; Yorkshire; and the sixth one -  
An opposition member:  Was it a Homeswest unhappy neighbour case? 
Mr J.B. D’ORAZIO:  If the opposition waits long enough, we might get one of them into the equation as well, 
because we get blamed for everything else.  
There is Blunsdon, Yorkshire, Edwards and Cross, which is the first one -  
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Mr R.F. Johnson:  What is he going to look at?  He will not make any findings because he will be doing what 
you want him to do and not what the inquiry should be making him do.   
Mr J.B. D’ORAZIO:  I have referred six to him.  He will also do his own investigation.  Three investigators of 
the commission will do their own investigations.  I want to look at the start and the end of this process and 
everything in between and to make sure that the opposition, the community and the government are satisfied that 
the processes that we decide on are proper and, more importantly, form a blueprint for the future. 

Mr R.F. Johnson:  And one that won’t come back and bite the present government.  That is all you are doing.   

Mr J.B. D’ORAZIO:  No, I am not.   
Mr R.F. Johnson:  The Attorney General knows that; he is a pretty wiley sort of person.  He knows what I am 
saying is the truth, because when he sat on this side of the house he said the same things that we are saying 
today.   
Mr J.B. D’ORAZIO:  The member for Hillarys does not have an answer and cannot argue the logic.  He has to 
try to find some other way of muddying the waters.  I will not let him muddy the waters.  This inquiry will be 
absolutely focused on addressing the problems of the prison system.  At the end of it, I want a blueprint that we 
are all happy with.  Even when this inquiry is finished, there will be some difficult issues because we are dealing 
with some bad people in the prison system.  I do not mean the prison officers but the people who are in prison.  
They will always come up with ways of trying to get around the system.  We must make sure that community 
safety and the safety of those working in the system are paramount.  We must also have rehabilitation because at 
some point these prisoners will come back into the system.  What the community wants is to be sure that the 
processes in place are adequate and can be understood.  We are dealing with bad people.  We will always get bad 
incidents within the prison system.  Both the opposition when it was in government and this government have 
experienced bad incidents.  I could stand here and cite all the problems that occurred when the opposition was in 
government.  However, I will not do that because I am about the future.  I am about trying to get a blueprint for 
reform in the prison system.  I am about trying to make a difference.  I understand the opposition would love me 
not to do that, but I am going to make sure that I do it because it is important for the whole community that there 
is credibility in the prison system.  More importantly, we must make sure that whatever system is in place is 
open and transparent so that the decisions that are made about the classification of prisoners, the placing of 
prisoners in various prisons and the question of minimum security and the operation of that, together with the 
infrastructure requirements for the future, staffing requirements for the various prisons, the various abilities and 
resources that prisoner officers need to work within the system and also the social problems that I identified, 
such as fine defaulters being in prison, the high Aboriginal imprisonment rate and the availability of various 
community-type orders, are looked that.  All that will occur with this inquiry.   
Mr R.F. Johnson:  How many fine defaulters are in prison at the moment?   
Mr J.B. D’ORAZIO:  I was told that at the last count, which was nearly a week ago, there were nearly 200.   
Mr R.F. Johnson:  Out of thousands and thousands of prisoners, you are saying that the problem is 200 fine 
defaulters.  Come on; let’s get serious.   

Mr J.B. D’ORAZIO:  No.  If the member does not understand the social problem of imprisoning people who 
have not committed crimes and who have failed to pay fines, he needs to look at himself.  This is a social issue.  
It is not necessarily about the number of people in prison; it is about the fact that we are sticking people in jail 
for not paying fines and for not committing a crime, and it is creating a social problem for their families.  More 
importantly, we will create a long-term problem because - 

Mr R.F. Johnson:  Basically, you want to keep them in jail, but you want to let people such as Edwards go from 
maximum security so that he can walk out the front gates.   

Mr J.B. D’ORAZIO:  I am saying to the member that this is a social problem, and that is one of the issues that 
the inquiry will look into.  It is interesting.  Whatever the member for Hillarys understands, he has lost the point 
and must say something, otherwise he will look stupid.  Unfortunately, I cannot save him.   

This inquiry is really important.  It has given us an opportunity.  I have asked the opposition previously to please 
come on board and support this inquiry.  If members opposite have some ideas, information or processes that 
they want considered, please take them to this inquiry because it will have the ability to make a difference if we 
all support it.  We can all score cheap political points, but it will not achieve the end result we want; that is, to 
restore public confidence in the prison system and, more importantly, to have a prison system that is acceptable 
to the community.  We must ensure that the community and the staff who work in the prison system are 
protected.  We must also understand that at some point these prisoners will need to be rehabilitated before they 
return to our society.  With those comments, I again ask the opposition to support this inquiry.  It has all the 
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powers it needs.  I have great faith in the ability of Justice Mahoney, and he will give us the blueprint for prison 
reform in this state.   

DR J.M. WOOLLARD (Alfred Cove) [3.52 pm]:  I have listened to the debate on this motion and I am unclear 
why the Minister for Justice has refused to allow the inquiry to have the powers of a royal commission if the 
difference between the powers of the current inquiry and the powers of a royal commission is that a royal 
commission reports straight to Parliament without interference from the government.  That is the impression I 
have gained from listening to members in the chamber.   

Mrs M.H. Roberts:  There is no interference with either.  A royal commission report is provided to government 
and cabinet beforehand as well, so that is not a distinction.   

Dr J.M. WOOLLARD:  The minister has said that the inquiry will do the job that the government wants the 
inquiry to do.  He referred to the New South Wales police inquiry and he said that it was a blueprint throughout 
Australia.  If there is to be an inquiry into the prison system in Western Australia, on which a lot of money will 
be expended, why will it do only three-quarters of the job rather than the full job?  It is confusing.  The member 
for Hillarys has said that there will not be a judicial review as a result of this inquiry, and the minister has said 
that this inquiry will ensure that there is natural justice.  What will this inquiry be?  Will it be a merit review or 
will it be a judicial review?  What powers will be given to this inquiry?  If there is a need for an inquiry, surely 
we need to look at aspects of both merit review and judicial review of the prison system.  The judge who has 
been asked to conduct this inquiry will be in a good position to determine, as evidence comes before him, 
whether any further research needs to be done.  The dollar signs and the parameters have been set for this 
inquiry, but it may not do the full job that it could do to ensure that it provides us with, as the minister has said, a 
blueprint for the future.  I appreciate the minister asking members of the opposition to put forward suggestions of 
any issues they would like looked into.  Again, that comes down to the executive and the government 
determining what needs to happen.  From the comments that the member for Hillarys has made today, it appears 
that the officers and staff who work in the prisons have contacted the opposition.  They would be aware of the 
terms of reference for the inquiry.  If they still have queries and are saying to the opposition that this will be a 
whitewash, surely we need to ask whether it will be a whitewash or what we can do to ensure that prison officers 
and whoever wants to make a contribution are given the opportunity to make a contribution and are not excluded 
because of the parameters that have already been set for this inquiry.  I support the motion.   

MR J.A. McGINTY (Fremantle - Attorney General) [3.57 pm]:  Any time governments of either political 
persuasion set up inquiries, they are attacked either because of the narrowness of the terms of reference, and that 
is not an issue in this debate today, or because there are inadequate powers to properly deal with the matters.  I 
remember the quotable quotes that the member for Hillarys has read out today.  In fact, I think that my attack on 
the Gunning inquiry into finance brokers was based on both those counts.  However, I think that the terms of 
reference are acknowledged as being sufficiently broad, with perhaps one exception, to which I will come back.   
Mr P.D. Omodei:  Acknowledged by whom?   
Mr J.A. McGINTY:  The motion does not criticise the breadth of the terms of reference, and I think the reason 
for that is that they are acknowledged to be all encompassing in terms of the problems in the prison system and 
in the Department of Justice today.   
Dr J.M. Woollard:  The opposition may not have, but I have questioned them in terms of the evidence that is 
now coming forward from the community.   
Mr J.A. McGINTY:  I have not yet heard anyone identify a problem with the breadth of the terms of reference 
for this inquiry.  The purpose of this debate today is to look at the powers that the inquirer will have.  
Mr R.F. Johnson:  What we are saying is that the powers should be the powers of a royal commission.   

Mr J.A. McGINTY:  Sure; I understand that. 

Mr R.F. Johnson:  You know the significance of that better than anybody, and if you were on this side of the 
house, you would be insisting on it.  I know you would.   

Mr J.A. McGINTY:  I will just make this point - 

Mr R.F. Johnson:  The Minister for Justice has dug his own hole today.  He has said that he has given the 
inquiry the powers that he wants it to have, or words to that effect.  I can’t remember the words he said, but I will 
look at the Hansard very closely, because he has admitted that the powers he has given Justice Mahoney and his 
inquiry are the powers that he wants it to have, not what other people want it to have. 

Mr J.B. D’Orazio interjected. 

The DEPUTY SPEAKER:  Order, members! 
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Mr J.A. McGINTY:  To return to my opening point, this is not a debate about the breadth of the terms of 
reference.  The one qualification I put on that is that there is ground for argument about whether the terms of 
reference include the performance of ministers.  I think that is adequately answered by the Premier’s direction to 
all ministers to appear. 

Mr R.F. Johnson:  To cooperate. 

Mr J.B. D’Orazio:  And submit. 

Mr J.A. McGINTY:  Cooperate, submit, appear, whatever.  As we saw with the Hooker inquiry into the 
Supreme Court escape, a significant part of that report dealt with the issue of ministerial responsibility.  My 
understanding is that Justice Mahoney - Mr Mahoney, as he now is - intends to deal with all these issues, 
including the role of ministers.  I will certainly make myself available and I expect comment, adverse or 
otherwise, to be made about my performance as justice minister during the period 2001 to 2003. 

Mr R.F. Johnson:  But he can’t do that under the Public Sector Management Act.   

Mr J.A. McGINTY:  Yes, he can. 

Mr R.F. Johnson:  Because you are not designated a public servant.   

Mr J.A. McGINTY:  He can, because the scope of this inquiry is not limited to the Public Sector Management 
Act.  That was the point raised when the Minister for Justice said that the inquiry has four heads of power.  We 
are now talking about the powers, not the terms of reference. 

I will also deal first-up with one other myth.  The opposition was calling for a judicial inquiry.  Western 
Australia does not have such a concept in law.  A judicial inquiry means nothing more than an inquiry headed by 
a judge or retired judge.  

Mr R.F. Johnson:  With the powers of a royal commission. 

Mr J.A. McGINTY:  No.  I would expect a judicial inquiry to have some of the trappings of a judicial approach 
to the power to compel people to give evidence and the sorts of things that take place in a court.  However, in our 
law there is no legal concept of a judicial inquiry; there is a Prisons Act inquiry, a Public Sector Management 
Act inquiry and a royal commission.  All that a judicial inquiry means is an inquiry headed by a judge with the 
trappings, in whatever form, of some elements of the judicial process.  That is exactly what we have here, a 
judicial inquiry.   

Mr R.F. Johnson:  What do you say about a royal commission then? 

Mr J.A. McGINTY:  It is just one sort of inquiry that can be conducted under statute law in this state.   

Mr R.F. Johnson:  Exactly.   

Mr J.A. McGINTY:  The opposition was calling for a judicial inquiry; we have established a judicial inquiry.   

Mr R.F. Johnson:  I was calling for the powers of a royal commission, a bit like those given to the Kyle inquiry 
when you were last in government.  How do you explain that you can do it for a little government issue but you 
can’t do it for the whole justice system in WA?    

Mr J.A. McGINTY:  I make this point: I have listened with great interest to the contributions made in the 
course of this debate.  I have been listening in particular for members to identify what this inquiry does not have 
under its four heads of power.  The Leader of the National Party said that it was a cultural issue; I can understand 
that sometimes things are hard to shift because of entrenched values.  Therefore, the Leader of the National Party 
said that we need a royal commission to get inside that culture and shift it.  I can understand that, but the Leader 
of the National Party did not identify the powers that do not exist under the four heads of power in the proposed 
inquiry - 

Mr R.F. Johnson:  Royal commission powers. 

Mr J.A. McGINTY:  But what does the opposition want?  There is a hint in the motion that it is something 
about prison officers and recrimination. 

Mr R.F. Johnson:  Yes. 
Mr J.A. McGINTY:  I would be very interested to hear that element of the debate expanded; nobody from the 
opposition has expanded on it.  If there is an issue of public interest disclosure, protection of witnesses, lack of 
power to compel a witness or something of that nature, which we have not heard in the course of debate so far, 
and if a real issue emerges, obviously it must be met. 
Mr R.F. Johnson:  Let me give you one. 
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Mr J.A. McGINTY:  I am sorry, just before we go too far into that I will make my point if I can. 

I have dealt with the issue of the judicial inquiry; we have established one.  The opposition might well have 
meant a royal commission, but it has not said that.  The member for Hillarys in all his public announcements, 
apart from the motion today, has said that he wants a judicial inquiry headed by a judge or a retired judge.  He 
has one.   
Mr R.F. Johnson:  I actually called for a royal commission at one time. 
Mr J.A. McGINTY:  Another point that has been raised, again by the Leader of the National Party, is that 
somehow the government can override the report by Mr Mahoney.  Frankly, that is fanciful.  I recall being in 
cabinet back in 1992 when the report of the WA Inc royal commission was given to government, I think, a day 
or two days prior to being tabled in Parliament.  That was the report of a royal commission.  These reports are 
given to government on the eve of being tabled in Parliament, very much like the Auditor General’s reports.  The 
government has no power to control what goes into these reports.  We are given a courtesy copy, perhaps hours 
beforehand - and, in fact, so is the opposition - so that we can read it and be in a position to respond intelligently 
when it is debated in Parliament.  Any suggestion that somehow we could delete a paragraph, a chapter or any 
critical element relating to a minister is, with due respect, an insult to Mr Mahoney.  No-one in his position 
would take a job on the basis that the government could fiddle with his report.  That is just fanciful stuff.   

Mr R.F. Johnson:  But he knows he can’t make findings against you; you know that. 

Mr J.A. McGINTY:  Let us deal with the point that has been raised.  The Leader of the National Party said that 
the government could doctor the Mahoney report.  That is just not true.  It cannot be true.  Mr Mahoney will 
provide his report, which might well arrive a day or two before it is tabled in Parliament and made public; or it 
might be a report to government which we will look at for some time to determine an intelligent response to it.  
However, any suggestion that we could change critical findings or anything of that nature is out of the question.   

Mr R.F. Johnson:  Then why are you afraid to give him the powers of a royal commission? 

Mr J.A. McGINTY:  I asked the opposition to identify the power that is missing from the inquiry’s terms of 
reference.  All the opposition has said so far relates to culture and a power to override Mr Mahoney’s final 
report.  The opposition has not gone into what inhibits a prison officer from coming forward, although it is 
suggested in the motion.  I will refer to two subsections of section 9 of the Prisons Act which relate to an inquiry.  
Mr Mahoney will have the full powers of section 9 of the Prisons Act at his disposal because the minister will 
direct the chief executive officer to undertake whatever inquiry Mr Mahoney wants.  Section 9(2) reads - 

For the purposes of carrying out an inquiry under this section, a reporting officer -  

In this case it will be someone appointed to compile the report - 
may require any officer or prisoner -  
(a) to give him such information as he requires; 
(b) to answer any question put to him, 

in relation to any matter, incident or occurrence that is the subject of the inquiry. 

The inquiry can be as broad as the security or good order of a prison or may concern a prisoner or prisoners.  
Therefore, the powers are incredibly broad.  Most importantly, section 9(4) reads - 

Where a person is required under this Act to give any information or answer any question, he shall not 
refuse to comply with that requirement on the ground that the information or answer may tend to 
incriminate him or render him liable to any penalty, but the information or answer given by him shall 
not be admissible in evidence in any proceedings against him . . . other than proceedings under 
section 10(1) or 10(2). 

That is the same power as a royal commission power.   
Mr R.F. Johnson:  But that is what they are afraid of, because they believe they will get recrimination.  Under 
the Public Interest Disclosure Act, if you designate Justice Mahoney to be a proper authority -  
Mr J.A. McGINTY:  Yes. 

Mr R.F. Johnson:  It is whistleblower legislation basically.  I have whistleblowers coming to me all the time 
now.  They are afraid to come out publicly and say things because they know that there will be recriminations 
because the inquiry does not go far enough.  Why don’t you designate the proper authority? 

Mr J.A. McGINTY:  What protection is the member for Hillarys seeking that is not currently given?  I believe 
that any prison officer who comes forward and gives evidence to the Mahoney inquiry and who is then 
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discriminated against in his or her employment would have the perfect opportunity to mount an unlawful 
discrimination case. 

Mr R.F. Johnson:  I have three whistleblowers at the moment who are very unhappy with you. 

Mr J.A. McGINTY:  I make the point that sections 11 and 12 of the Public Sector Management Act give very 
significant powers to the inquirer.  These powers include the ability to - 

(a) enter the premises of any public sector body; 

(b) by notice in writing require a person to produce to him or her any book, document or writing 
that is in the possession or under the control of the person; and 

(c) inspect any book, document or writing produced to him or her and retain it for such reasonable 
period as he or she thinks fit, and make copies of it or any of its contents. 

Then, most importantly, section 12(2) reads - 

The provisions of Schedule 3 apply to and in relation to a special inquirer. 

Schedule 3 then lists the powers of the special inquirer - Justice Mahoney in this case.  The power is to summon 
witnesses and documents, place a duty on witnesses to continue to remain there once summoned and to examine 
on oath or affirmation.  They are similar powers to those that I read out from the Prisons Act, under which a 
witness cannot refuse to answer a question on the ground of self-incrimination.  This inquiry will, therefore, take 
away the right of people to refuse to answer questions, which is a right that is generally available in a court of 
law.  It then provides penalties for non-attendance or the non-production of documents etc. 

Dr J.M. Woollard interjected. 

Mr J.A. McGINTY:  I will finish this point and then respond to the member’s interjection.  It goes on and lists 
the powers that are required to compel a prison officer to come forward; the prison officer has no choice.  The 
only question is whether protection is provided against victimisation.  Does the Public Interest Disclosure Act 
provide that protection?  No, it does not.  It provides a remedy in cases in which someone is discriminated 
against.  That is the important point. 

Dr J.M. Woollard:  You mentioned the powers of the inquiry.  However, you have set the parameters for the 
inquiry.  Are those powers of the inquiry restricted to the parameters that have been set by the minister and the 
government, or is the judge who is conducting this inquiry able to extend the areas as he sees fit during the 
process of the inquiry? 
Mr J.A. McGINTY:  That was the significance of one of the earlier points I made.  This debate is not about the 
terms of reference.  There is an acceptance that the terms of reference are sufficiently broad to cover anything 
that is relevant. 

Dr J.M. Woollard:  So you are saying no. 

Mr J.A. McGINTY:  The terms of reference are broad enough to enable Justice Mahoney to inquire into 
whatever he likes regarding prisoners and the Department of Justice. 
Dr J.M. Woollard:  What if those four powers you have identified are not sufficient? 

Mr J.A. McGINTY:  Nobody has suggested that that is the case. 

Dr J.M. Woollard:  What if halfway through the inquiry he thinks that another area should be investigated? 

Mr J.A. McGINTY:  That is my point.  I have listened very carefully to members today and have asked people 
to identify where is the lack of power.  Three matters have been raised, including the one just raised by the 
member for Hillarys. 

MR P.D. OMODEI (Warren-Blackwood - Deputy Leader of the Opposition) [4.12 pm]:  I have listened 
very carefully to the debate.  It seems to me that the government protesteth a little too much.  If the inquiry’s 
terms of reference are all that the Minister for Justice and the Attorney General tell us they are, why is the 
government afraid of holding a royal commission into this issue?  As the member for Hillarys said, the Local 
Government Act contains the powers of a royal commission when inquiring into local governments.  We have 
had a history of those; for example, the Wanneroo royal commission and others.  We now have a situation 
whereby the justice system of Western Australia is in a state of decay and this government is afraid to put in 
place a royal commission that would raise all the necessary issues and protect the witnesses.  
It seems to me as though the Attorney General does not speak to the Acting Premier.  I wrote to the Acting 
Premier on Friday and asked him about the Public Sector Management Act and the non-provision of protection 
for witnesses.  I raised also the issue of the Prisons Act 1981, which does not provide protection.  I understand 
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that Justice Mahoney is not a proper authority for the purposes of the Public Interest Disclosure Act 2003 and 
nor can he be made one for the purposes of disclosure affecting a minister.  I asked also that the government 
consider an extension of the witness protection provisions applicable to a royal commission to an inquiry under 
the Public Sector Management Act 1994 or the Prisons Act 1981 and that the government designate Justice 
Mahoney as a proper authority under the Public Interest Disclosure Act.  To date it has not been revealed 
whether the Attorney General did talk to the Acting Premier. 

It seems to me as though the Minister for Justice is setting himself up as a knight in shining armour to fix the 
justice system in Western Australia.  However, he has just said that Mr Mahoney will provide to the government 
the job that it wants him to do.  They are the minister’s own words.  At the same time, he has criticised the 
Parole Board.  The Parole Board is acting under instructions from the Minister for Police and the Attorney 
General.  They provided the parole and other conditions that allowed criminals to be put into a minimum-
security jail.  It seems to me that this is another deception by this government.  The Minister for Justice has tried 
to set himself up as a knight in shining armour and at the same time is allowing his fellow ministers to take the 
flak.  This is a sham.  A royal commission into this issue is needed. 

Question put and a division taken with the following result - 

Ayes (22) 

Mr C.J. Barnett Mr J.H.D. Day Mr P.D. Omodei Mr T.K. Waldron 
Mr D.F. Barron-Sullivan Mr B.J. Grylls Mr D.T. Redman Mr G.A. Woodhams 
Mr T.R. Buswell Dr K.D. Hames Mr A.J. Simpson Dr J.M. Woollard 
Mr G.M. Castrilli Ms K. Hodson-Thomas Mr G. Snook Dr G.G. Jacobs (Teller) 
Dr E. Constable Mr R.F. Johnson Mr T.R. Sprigg  
Mr M.J. Cowper Mr J.E. McGrath Dr S.C. Thomas  

Noes (26) 

Mr P.W. Andrews Mr J.N. Hyde Mr A.D. McRae Mr E.S. Ripper 
Mr J.J.M. Bowler Mr J.C. Kobelke Mr N.R. Marlborough Mrs M.H. Roberts 
Mr J.B. D’Orazio Mr R.C. Kucera Mr M.P. Murray Mr T.G. Stephens 
Dr J.M. Edwards Mr F.M. Logan Mr A.P. O’Gorman Mr M.P. Whitely 
Mrs D.J. Guise Mr J.A. McGinty Mr J.R. Quigley Mr D.A. Templeman 
(Teller) 
Mr S.R. Hill Mr M. McGowan Ms M.M. Quirk  
Mrs J. Hughes Ms S.M. McHale Ms J.A. Radisich  

            

Pairs 

 Mr M.J. Birney Dr G.I. Gallop 
 Ms S.E. Walker Mrs C.A. Martin 
 Mr M.W. Trenorden Mr A.J. Carpenter 

Question thus negatived. 
 


